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DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE

Meeting date: 22 January 2020

From: Executive Director – Economy and 
Infrastructure

WILDLIFE & COUNTRYSIDE ACT 1981 – SECTION 53 
APPLICATION TO ADD A PUBLIC RIGHT OF WAY AT 
BRAMPTON IN THE PARISH OF LONG MARTON: DISTRICT 
OF EDEN

1.0 EXECUTIVE SUMMARY

1.1 An application has been received to add a section of public 
bridleway adjacent to Midtown Farm, Brampton in the Parish of Long 
Marton to the County Council’s Definitive Map and Statement of 
Public Rights of Way.  The plan at Appendix A shows the path to be 
added.

1.2 A location plan is also attached at Appendix C.

1.3 The purpose of this report is to present Members with the evidence 
regarding the use of the route, and for a decision to be made whether 
to proceed with the next stage of the process by making a legal 
order.

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 
IMPLICATIONS, AND LINKS TO CORPORATE STRATEGY

2.1 The relevant corporate theme is “To ensure places in Cumbria are 
well-connected and thriving”.

2.2 This matter is a decision making process of a quasi-judicial nature.  
There should be no policy or political consideration given and any 
potential financial implications should be ignored.  It is merely a 
matter of weighing the strength of evidence and if that evidence is 
sufficient to meet the burden of proof, then the legal framework must 
be applied to the evidence.



3.0 RECOMMENDATION

3.1 Members authorise the Chief Legal Officer to make an order under 
section 53(3)(c)(i) of the Wildlife and Countryside Act 1981, the effect 
of which, if confirmed, would be to add a section of public bridleway 
at Brampton in the parish of Long Marton shown A-B-C on the plan 
at Appendix A to the County Council’s Definitive Map and Statement 
of Public Rights of Way. 

3.2 If objections are received with significant new evidence against the 
made order then the Council should from then on take a neutral 
stance.

3.3 If there are no objections to the made order Members authorise the 
Chief Legal Officer to confirm the order.

4.0 BACKGROUND

4.1 An application was received in August 2018 to add a section of restricted 
byway as shown A-B-C on the plan at Appendix A to the County Council’s 
Definitive Map and Statement of Public Rights of Way. 

4.2 The application was accompanied by 32 rights of way evidence forms, all 
from local people claiming to have regularly used the route on a daily 
basis on foot, horseback and other for a period of years ranging from 1 to 
71 years.  (A summary of the user evidence is attached as Appendix B).

4.3 Also provided were 2 letters of support from former residents of the village 
and 2 other statements detailing of use of the path on horseback for 30 
and 43 years.

4.4 The Applicant was advised that there was very little evidence indicating 
use of the route by bicycle or non-motorised vehicle. As such there was 
insufficient evidence to enable a restricted byway to be claimed,    The 
applicant admitted that the wrong status had been claimed and application 
was amended to bridleway.

4.5 The user evidence detailed in Appendix B raises a presumption of 
dedication by the landowner(s) concerned of a public right of way on foot 
and on horseback having taken place pursuant to Section 31 Highways 
Act 1980.

4.6 Local people claim to have used the route for many years prior to August 
2018 when a padlocked gate appeared at one end of the claimed path.  A 
“Private Property – Trespassers will be Prosecuted” sign has been in situ 
since around May 2019.

4.7 If this application is successful and the plan at Appendix A is confirmed as 
part of a legal order the landowners will be required to clear any 
obstructions from the parcel of land so as to make it safe for use as a 



public bridleway.

CONSULTATIONS

4.8 The local member for Appleby, Andy Connell has been consulted but no 
response has been received.

4.9 The statutory undertakers have been consulted.  Further, the usual 
prescribed organisations have been consulted:

Eden District Council – no response received

Long Marton Parish Council - support the application 

Ramblers – no response received

Byways and Bridleways Association – no response received

Open Spaces Society – no response received

Local Ramblers Representative – Welcome the addition to the 
Definitive Map but do not have any evidence to add.

Cumbria and Lakes Local Access Forum – support the addition in the 
interests of convenience and connectivity with existing routes in the 
vicinity

Cumbria Bridleways Society – No response received 

Cyclists' Touring Club – no response received

British Driving Society – no response received

Auto Cycle Union – no response received

4.11 The affected landowners have submitted a rebuttal to the claimed route on 
the basis that the path was never public and that the land was a working 
farmyard and secured by locked gates and a “Private No Admission” 
notice.  Photographs were produced showing locked gates but only a  “No 
Entry” sign on one of the gates. Despite being asked to confirm, no date 
has been given as to when the gates and notice were present.  The 
photograph also showed people using the path.

4.12 It was unclear from the Land Registry Search if all the land affected by the 
claim was registered, therefore the Applicant was instructed to erect 
notices at either end of the claimed path to allow any landowners to 
declare an interest.

4.13 The notices were erected on 25th August 2019 but were removed shortly 
thereafter.  Further notices were erected on 11th September which were 
also removed.   No additional landowner has so far come forward.     



5.0 LEGAL POSITION

5.1 The County Council has a statutory duty to keep the Definitive Map and 
Statement of Rights of Way under continuous review (section 53 of the 
Wildlife & Countryside Act 1981). 

5.2 If evidence is discovered by the authority that a right of way subsists or is 
reasonably alleged to subsist which is not shown on the map and 
statement, the County Council shall make an order modifying the map and 
statement adding the claimed right of way to the map.

5.3 An application for a modification order involves a two-stage process 
whereby the County Council makes the order and then, if appropriate, 
confirms the order if there are no outstanding objections to it or, where 
there are such objections, the order can only be confirmed by the 
Secretary of State

5.4 The County Council has a duty to investigate an application, to consider 
all relevant evidence available to it, and then to reach a conclusion.  It 
must, therefore, evaluate the application.  All the evidence must be 
weighed in the balance and any relevant legal principles applied to it.

5.5 The application as submitted is made pursuant to section 53(3)(c)(i) 
Wildlife and Countryside Act 1981 on the ground that there has been a 
discovery by the County Council “…..of evidence which (when considered 
with all other relevant evidence available to them) shows that a right of 
way which is not shown in the map and statement subsists or is 
reasonably alleged to subsist over land in the area to which the map 
relates, being a right of way such that the land over which the right 
subsists is a public path.”

5.6 In deciding whether a right of way subsists, it is necessary for the 
evidence to establish that, on a balance of probabilities, the right of way 
subsists.  In deciding whether it is reasonable to allege that a right of way 
subsists, it is merely necessary for it to be shown that a reasonable 
person, having considered all the relevant available evidence, could 
reasonably allege that a right of way subsists.  Therefore, the evidence 
necessary to establish that a right of way does in fact subsist is greater 
than that which is necessary to establish that a right of way is reasonably 
alleged to subsist.

5.7 At the confirmation stage of an order, the only test to be applied is the 
higher one, namely whether a right of way has been shown to subsist on 
the balance of probabilities.

5.8 Section 31 of the Highways Act 1980 states that where a way over any 
land, other than a way of such a character that use of it by the public could 
not give rise at common law to any presumption of dedication, has been 
actually enjoyed by the public as of right and without interruption for a full 
period of 20 years, the way is to be deemed to have been dedicated as a 
highway unless there is sufficient evidence that there was no intention to 
dedicate.



5.9 Under paragraph 2.1 (g)(vii) Part 2 G of the Constitution, Committee has 
the duty to keep a Definitive Map and statement under review.

6.0 OPTIONS

6.1 The Committee may accept or reject the recommendation in whole or in 
part.  

6.2 If the recommendation is accepted any objector will have an opportunity 
on advertising of the Order to submit a further objection whereupon the 
matter will be referred to the Secretary of State for decision (probably after 
a Public Inquiry or other hearing).

6.3 If the recommendation is rejected the applicants have the option of 
appealing against the decision to the Planning Inspectorate. 

7.0 ASSESSMENT AND CONCLUSION

7.1 For a claim to be successful the Applicant must demonstrate the 
following:-.

A period of at least 20 years’ uninterrupted use by the public. This is 
counted backwards either from the date when the public’s right to use the 
way was called into question (for example, when somebody locked a gate 
across the path) or, if the public's right to use the path hasn’t been called 
into question, from the date of the application;

Use must be 'as of right', which means without secrecy, force, or the 
express permission of the landowner. But there's no need for the public to 
have believed it was a right of way they were using, or for the landowner 
to be aware that public use was taking place, provided they could be 
aware of it if they chose to look, i.e. not by stealth; and 

Use must be by the public at large, not just certain tenants or employees 
of an estate.

7.2 In this case the 20 years uninterrupted use by the public is counted 
backwards from August 2018.  Of the 32 users who completed user 
evidence forms, 19 have stated that they used the path for more than 20 
years and 9 of those 19 claimed use on horseback.  An additional two 
statements of use citing usage on horseback were also received.

7.3. In order to negate an application a landowner or objector needs to provide 
evidence that the claimed route has not been used as a bridleway.  For 
example that previous landowners stopped the public using the route by 
putting up notices or turning people away or maybe locked gates or 
obstructions were present which meant that the public could not physically 
walk along the path as claimed. 

7.4. I have carefully considered the objection and as no dates have been 
provided by the affected landowner as to when the gates were locked and 



the notices erected and none of the 32 users have seen prohibitive notice 
or locked gates until August 2018 I am therefore satisfied that there is 
sufficient evidence to reasonably allege that the right of way subsists. 

7.5. I therefore conclude, based upon the evidence, that a public right of way 
on foot and on horseback over this route is reasonably alleged to subsist, 
and the evidence brought forward to rebut the claim is insufficient and the 
recommendation to make an Order should be approved.

Angela Jones
Executive Director – Economy and Infrastructure
December 2019

APPENDICES

A Plan showing proposed path to be added
B Analysis of User Evidence
C Location Plan

IMPLICATIONS

Staffing: Nil
Financial: Nil
Electoral Division:            Appleby, Andy Connell
 
PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS
[including Local Committees]

No previous relevant decisions

CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny.

BACKGROUND PAPERS

No background papers

Contact: Sandra Smith, Countryside Access Officer – Tel: 07920711254
E-mail: sandra.smith@cumbria.gov.uk

mailto:sandra.smith@cumbria.gov.uk
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Appendix B

File:  5.2.361 PROPOSED RESTRICTED BYWAY AT MIDTOWN FARM BRAMPTON PARISH OF LONG MARTON

Type of Use
Date Used Total No. of 

Years used Foot Horse Other
Frequency of 

use
Use 

Challenged Way Obstructed
Seen 

Prohibitive 
Notice

Been given 
Permission

1 1990 – 2018 28 √ Weekly and 
monthly 

No No No No

2 ? 50 √ Monthly No Padlocked gate – 
when?

No No

3 1986 – 2018 32 √ √ Weekly on foot 
monthly on cycle

No No No No

4 1960s – 2018 50+ √ √ Monthly on foot 
and “when 
needs must” on 
motorbike

No No No No

5 ? √ Weekly Not before 
august 2018

Not until august 
2018

No No

6 2000 – 2018 18 √ Daily Not before 
august 2018

Not until august 
2018

No No

7 2017 – 2018 1 √ √ On foot daily on 
horseback 3 
times a week

No No No No

8 ? ? √ Weekly No No No No

9 1996 – 2018 22 √ Every few 
months

No Not until August 
2018

No No

10 1981 – 2018 37 √ Weekly No No No No

11 2009 – 2018 9 √ √ Daily on foot 
weekly on 
horseback

Not until 
August 2018

Not until August 
2018

No Yes in 2013 



12 1977 – 2018 41 √ Weekly No No No No

13 1994 – 2018 24 √ √ Weekly No No No No

14 1947 – 2018 71 √ √ √ 
(quad 
bike)

Daily No No No No

15 1997 – 2018 21 √ Monthly No Not until fence 
recently erected

No No

16 2009 – 2018 9 √ √ Weekly on foot 
monthly on 
horseback

No No No No

17 1997 – 2018 21 √ Monthly No Not until fence 
recently erected

No No

18 2008 – 2018 10 √ Weekly No  Not until fence 
erected in August 

2018

No No

19 1984 – 2018 34 √ Daily No Not until fence 
erected in August 

2018

No Yes from 
landowner in 

1994 
(implied)

20 1977 – 2006 29 √ √ Every few 
months on foot 
and 
weekly/monthly 
on horseback

No No No No

21 2006 – 2008 2 √ √ Occasionally Not until fence 
erected in 

August 2018

No No No

22 2007 – 2019 12 √ Weekly No No No No

23 1974 – 2019 45 √ √ Every few 
months on foot 
and once a year 
on horseback



24 2002- 2016 14 √ √ √ 
(quad 
bike)

Daily on foot and 
quad bike and 
weekly on 
horseback

Yes and has 
private right 

25 2013 – 2019 6 √ Weekly Not until 
2018/19

Not until 2018/19 Not until 
2018/19

No

26 1960 – 2019 59 √ √ Monthly on foot 
and every few 
months on 
horseback

No No No No

27 1980 – 1998 18 √ √ √ 
(cycle
)

Monthly No No No No

28 1960 -2009 49 √ Monthly No No No No

29 1982 – 2017 35 √ Varied between 
weekly and 
monthly

No No No No

30 1971 – 1993 22 √ Every few 
months and 
once a year

No No No No

31 1965 – 2007 42 √ Weekly No No No No

32 2005 - 2007 √ Twice a week No No No No
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